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Abstract. 

 

The divorce institute in the Albanian family law is 

designed to avoid severity and to promote the 

preservation of family relations and the amicably 

settlement of the family disputes. Respecting the 

will of the partners to divorce by a mutual agree-

ment, the Albanian legislation provides their 

right to divorce by a facilitating judicial proce-

dure, while many European countries have re-

cently adopted a more facilitating procedure, the 

administrative divorce. The paper aims at com-

paring the Albanian judicial procedure with the 

administrative procedure by identifying in any of 

them the guarantor elements of the best interest 

of the child and the rights of the partners.  

 

Keywords: Uncontested divorce; agreement; judi-

cial procedure; administrative procedure. 

 

 

 

 Introduction 

 

Maintaining the “yes we do” formula even in the 

divorce is considered to be more convenient to 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 partners by keeping civil their relationship and 

avoiding the traumatic consequences of the 

 divorce. Divorce is a disruptive event in the life of 

each of the partners and in the contests of family  

relations.  Dealing with it is a complex issue as it 

involves the emotional status of the partners and 

also it has many legal consequences concerning 

the division of the property and the child support. 

The increasing number of divorces has led to sub-

stantive legal changes in the procedure of the di-

vorce and also in its consequences. Legislations 

have adopted new unconventional forms of di-

vorcing. The traditional divorce intended to min-

imize direct communication between partners 

and to maximize third party decision making. 

(Folberg et al., 2004) Having in mind that if there 

is a way to handle with divorce that should be the 

one where the partners try to communicate on 

how they want to proceed after the divorce, legis-

lations are evolving new practical forms.  

The Albanian families in these two latest decades 

are experiencing the most dramatic change as the 

mass scale of divorce is increasing year after year. 

(Instat, 2018) According to the Albanian Institute 

of Statistics the average of divorce has grown 
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from 1.3 per 1000 inhabitants in 2013 to 1.6 per 

1000 inhabitants in 2017. (Instat, 2018) This is 

considered as a significant increase in the num-

ber of divorces with an average grown number of 

0.075 per 1000 inhabitants per year. The increase 

number of divorces means more cases of divorces 

to solve by the judge, overloading so the judicial 

administration and increasing the costs for 

spouses and extending the time to have a defini-

tive solution for the spouses pending the decision 

of the judge. The institute of marriage is based on 

the mutual consent of the former partners to con-

sume the life together. The consent of the spouses 

is not just a necessary condition for the marriage 

as an act but at the same time it constitutes a ne-

cessity in regulating the consequences during 

and after the marriage. The consent of the 

spouses has a very important role in the Albanian 

Family Code (F.C) While solving the family dis-

putes the judge is obligated to consider the con-

sent of the spouses.  

The Albanian Family Code provides only judicial 

forms of marriage dissolution; the uncontested 

marriage divorce, the dissolution of marriage be-

cause of factual separation and dissolution of 

marriage by the request of one of the spouses. 

(Law No 9695/2007, Article 125 – 144) Despite 

the fact that the three of them are judicial forms, 

the uncontested divorce differs from the others 

as the will of the spouses plays a determinant role 

in regulating the legal consequences of the di-

vorce.  

 

”Yes we do...want to divorce” 

The Procedure of the Mutual Consent Divorce in Al-

bania 

 

The uncontested divorce is designated in four ar-

ticles from article 125 to article 128, providing 

the meaning of the uncontested divorce, the pro-

cedure and the legal effects of the agreement be-

tween the spouses. A special attention is given to 

the role of the judge to check the validity of the 

agreement based on two main principles, the best 

interest of the child and the equality between 

spouses. Even the main purpose of the uncon-

tested divorce is to give more space to the will of 

the spouses in solving the consequences of the di-

vorce, the judge still have a crucial role in this 

procedure. The procedure starts with a request, 

signed by both partners and not by a plaintiff. The 

request should be accompanied by a settlement 

agreement that stipulates the terms for the disso-

lution of the marriage and it can be submitted by 

the spouses or by their representatives. (Law No 

9695/2007, Article 125) It is very important to 

highlight the fact that in the uncontested divorce, 

according to the Albanian family law the mutual 

consent of both partners is necessary to begin the 

divorce procedure. In this case the request filed 

at the court should be signed by both partners. 

Article 126 of the F.C requires the presence of 

both spouses. This is to clarify that according to 

article 127 of the F.C, each of the spouses ex-

pressed a serious and their fully consent in the 

agreement for the dissolution of the marriage. If 

there is any hesitation from the spouses or if the 

consent is not clearly manifested the court can re-

fuse the request for the divorce by mutual con-

sent. The court should refuse the request for a di-

vorce by mutual consent even if one of the 

spouses withdraws his/her request and should 

orient the spouse to other ways of marriage dis-

solution. (Omari, 2008) If the court evaluates that 

the given consent was based on their free will and 

that the common purpose of the spouses during 

the trial is still the mutual dissolution of the mar-

riage, the court should continue with the exami-

nation of the provisions of the agreement. In the 

procedure of the divorce by mutual consent, the 

court does not examine the reasons of the divorce 

and it does not administer any evidence to seek 

and prove the causes of the divorce.  

After considering the mutual consent of the 

spouses for the dissolution of the marriage, that 

each of the spouses is freely deciding for the di-

vorce and that each of them has freely given 

his/her consent, the court examines the provi-

sions of the agreement. There is a noticeable dif-

ference between the role of the court in examin-

ing the free will of the partners and its role in ex-
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amining and evaluating the legality of the agree-

ment and the validity of its provisions. In this 

phase the court has a judicial role as it evaluates 

if the agreement “does properly respects” the in-

terest of the child or of one of the spouses. 

(Omari, 2008) Even in this phase the court does 

not fully exercise a judicial role as it can only ori-

ent the partners towards solutions to regulate the 

consequences but the court can’t decide for them, 

as the divorce by mutual consent is fully based in 

the free will of the partners and so are its conse-

quences. 

The content of the agreement is mostly deter-

mined by the law. The agreement must contain 

the provisions for the care and education of the 

minor children, the financial support for the child 

care and education and the provisions for ali-

mony. Provisions on the division of their property 

are not required to be part of the agreement, but 

spouses can include them freely and if included 

those should be part of the judicial examination 

by the judge. 

The judicial examination of the agreement is 

based in two main principles; the protection of 

the higher interest of the child and the equality 

between the spouses. ( Law No 9695/2007, Arti-

cle 128) Each of the dispositions of the agree-

ment should be in respect to both of these princi-

ples. If the court in its examination finds that the 

agreement does not properly provide for the 

needs of the child or one of the spouses, it may 

suspend the judgment for three months and re-

quest the spouses to make the necessary changes. 

If after this time period, the agreement still 

doesn’t fulfill the legal requirements, the court 

may refuse to approve the agreement and dismiss 

the request for uncontested divorce. (Law No 

9695/2007, Article 128 (2) If the agreement has 

met the legal requirements and the spouses have 

given their freely consent the court approve the 

agreement and decides on the dissolution of the 

marriage.  

The refusal from the court to dissolve the mar-

riage by the mutual consent of the spouses 

doesn’t prevent the spouses to file a new request 

for the uncontested divorce as it doesn’t prevent 

each of them to file a plaintiff for the dissolution 

of the marriage under article 132.  

This requirement to reach an agreement to the 

partners is in contradiction with principle 1; 7 (3) 

of the European Family Law which does not re-

quire an agreement as a precondition of the un-

contested divorce. Even if the partners haven’t 

reached an agreement at all or even when the 

agreement is partly reached, the divorce never-

theless remains a consensual divorce but the 

competent authority will decide on the conse-

quences. Although the contradiction it looks like 

the Albanian Family Code provides for a wider 

margin of respect for the will of the spouses. As it 

is mentioned above the procedure is entirely de-

pendent on the will of the spouses form the in-

vestment of the court to the resolution of the con-

sequences.  

 

New Procedures of Divorce by Mutual Consent. 

 

The area of family law and its harmonization is 

part of a controversial debate in the European 

Union. The EU efforts on this field led to the es-

tablishment of the Commission on European 

Family Law (CEFL) in 2001. In order to give way 

to the harmonization of the family law, in 2004 

the CEFL drafted in 2004 the first principles re-

garding Divorce and Maintenance between For-

mer Spouses. (CEFL, 2004) The principles re-

garding divorce aims at facilitating the divorce 

procedure without jeopardizing the interest of 

the children and the interests of both spouses. 

The mutual consented divorce is clearly favored 

than the unilateral divorce, as the principles aim 

to encourage the former spouses to determine 

themselves the consequences of the divorce. 

(Boele - Woekli, 2005) Although the principles 

give a particular importance to the consent of the 

spouses the divorce, due to the involvement of 

the public interest, should be granted by a judicial 

or an administrative authority determined by 

law. (Principle 1;2, CEFL) Recently there is a ten-

dency of many countries to switch from the judi-

cial procedure to an administrative one in grant-

ing the unconventional divorce or the consensual 

divorce. In 2017 Greece simplified the divorce 
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procedures by giving the possibility to former 

spouses, who have mutual consent for a divorce, 

to bring it before the notary except the cases of 

religious marriages before the Greek Orthodox 

Church. (Law No 4509/2017) From January 2017 

even in France the family court has no longer ju-

risdiction on mutual consent divorce cases, un-

less a minor child requested to be heard or one of 

the spouses is under a guardianship measure. 

(French Civil Code, 1804) In all other cases, the 

divorce agreement is countersigned by both the 

lawyers of the parties and registered by the no-

tary. In 2015 Italy also introduced the so called 

“fast track divorce law” which gives the possibil-

ity to spouses to divorce before a municipality of-

ficer, but in these cases the spouses cannot intro-

duce provisions on the child support or division 

of the assets. The spouses cannot ask for a “fast 

divorce” if they have minor children or if the chil-

dren have reach the age of maturity but they are 

still economically depending on their parents. 

(Law No 55/2015) Romanian legislation has the 

same approach as the Italian one, considering 

both judicial and administrative procedures and 

by giving the possibility to spouses who do not 

have minor children to apply for divorce in mu-

tual consent at the civil register. (Law No 

287/2009) The basic principle of a consensual 

divorce is the mutual consent of the spouses and 

their free will to determine the consequences of 

their marriage dissolution. Under the European 

Divorce Principles mutual consent is not consid-

ered as an irretrievable breakdown so no investi-

gation for the reasons of a breakdown is neces-

sary. (Boele - Woekli et.,al, 2005) This is another 

reason why different legislations have adopted 

the administrative procedure of a consensual di-

vorce as no investigation is necessary to make 

and there is no contestation from the parties.  

In the view of facilitating the uncontested divorce 

procedure the general principles does not nec-

cessary require a period of factual separation, but 

this is led to the national authorities to decide if 

it is necessary to have a prior factual separation 

between the spouses and how long its duration 

will be. (CEFL, Principle 1;4 (1) The lack of a fac-

tual separation period is an expression of the re-

spect to the free will of the spouses to decide how 

they want to organize their relationship which 

stands at the heart of the consensual divorce. The 

other interest that may be at stake such as the in-

terests of the child and that of the other spouse 

are foreseen in the principle 1;5 of the reflection 

period. The principle of the reflection period 

helps the spouses to take the necessary time to 

evaluate the divorce situation and its conse-

quences. The reflection period and its duration 

depend on the interest they seek to protect. The 

presence of children under the age of sixteen 

years and whether an agreement is reached or 

not, are both the elements used to define the re-

flection period. If the spouses have children un-

der the age of sixteen years and an agreement on 

the consequences of the divorce is reached, the 

reflection period should be of three months. If 

there is no agreement the reflection period 

should be extended to six months. If the spouses 

have no children, under the age of sixteen years, 

and they have not reached an agreement the re-

flection period should be three months. If the 

spouses have no children, under the required age 

and they have reached an agreement no reflec-

tion period should be applied. (Scherpe, 2016) 

The factual separation period conquer over the 

reflection period, as in the cases where the 

spouses have been factually separated for more 

than six months, no reflection period should be 

required. Different legislations have different ap-

proaches on this point. Some legislations still en-

visages the necessity of a factual separation pe-

riod.  In Italy for instance before entering in force 

of the new law of 2015, the factual separation 

time was of three years. (Law No 898/1970) Ar-

ticle 3 of the Italian Divorce Law was amended 

and according to the amendments the factual 

separation period is of six months in cases of con-

sensual divorce and no reflection period is ap-

plied. In France there are no requirements on the 

separation or reflection period. The interest of 

the child and that of the other spouse are pro-

tected by making compulsory the judicial proce-

dure in cases when a spouse is under guardian-

ship or minor children are involved. In Spain 
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there are no provisions on a factual separation re-

quirement or on reflection period. The so called 

“fast track” divorce in Spain, by mutual consent, 

is given by a court procedure if the spouses are 

married for at least three months. (Andrev, Hum-

melsheim, 2009) 

The agreement reached by the spouses is not al-

ways a sine qua non requirement for the consen-

sual divorce. In many states the mutual consent 

of the spouses is just necessary for the dissolu-

tion of the marriage and not necessarily for its 

consequences. In others like the Albanian case, 

the mutual consent does not imply only the will 

of both spouses to divorce but also to regulate the 

consequences. If there an agreement is not 

reached than there is no divorce with mutual con-

sent. According to the European principles the 

form of the agreement should be respected for its 

validity. The agreement should be in writing and 

signed by both spouses. The validity of the agree-

ment is of a crucial importance as it defines the 

process in itself. The judge can not affect the will 

of the partners on how they will deal with the 

consequences of the divorce; neither can he make 

any adjustment to the agreement.  

The content of the agreement is of a particular 

importance as it guarantees the respect of chil-

dren rights and the rights of the partners. There 

is a common approach of different countries in 

determining the terms and provisions of the 

agreement despite the fact if the procedure is a 

judicial or an administrative one. This is because 

of the sensitivity of the issues that need to be de-

termined in it. According to the Albanian family 

legislation the agreement must conclude provi-

sions for the care and education of any minor 

children, financial support for their care and ed-

ucation, provisions for alimony if needed and if 

possible the division of their assets. (Law No 

9695/2007, Article 127) The agreement’ provi-

sions are mandatory when they related to the mi-

nor children and their relation with their part-

ners. Between partners no provisions are manda-

tory except the case when the alimony is needed 

                                                                    
1 United Kingdom, Spain, Italy 

and one of the partners ask for it. The factual re-

lation between partners and the division of their 

assets is not mandatory to be stipulated in the 

agreement. The ex spouses, after the divorce can 

file a request to the court to settle the division of 

their property. The difference between the un-

contested divorce procedure and that of other 

forms lies in the value of the will of the partners 

to define the consequences of their divorce, while 

in other divorce procedures the court decides 

and settles the relationship between partners 

and between them and their children. But the 

agreement between the partners is not entirely 

autonomous since its validity depends totally on 

the court approval. Another common approach, 

in judicial procedure, is noticed also in the imper-

ative requirement that the partners should be 

personally present before the court.1   This is a 

necessary requirement as the court needs to de-

termine that the partners have expressed a fully, 

serious and complete consent. In cases of the ad-

ministrative procedure the given consent will be 

subject of the assessment of the administrative 

authority.  

 

 Conclusions 

 

The Albanian family law provides a facilitating 

procedure in cases of divorce by mutual consent 

of both spouses, but still it remains a judicial pro-

cedure where the spouses shall file a request to 

divorce accompanied by an agreement signed by 

them. As a judicial procedure is expected by the 

judge to give a decision and solve the conse-

quences of divorce. But in the divorce by mutual 

consent the “role of the judge” lies in controlling 

the validity of the agreement and in conserving 

the interests that are at stake. The judge is the 

guarantor of the procedure and not the decision 

maker in the process. The divorce by mutual con-

sent is a special form of divorce which is based in 

the principle of the consent of the spouses to dis-

rupt their marriage. In this view it is a faster di-

vorce procedure as no conciliation sessions are 

needed and the resolution of the consequences 
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has to be settled by the spouses in the agreement 

and is not part of the judicial debate. Though it 

seems more facilitating than other divorce proce-

dures, the divorce by mutual consent still re-

quires time and costs to afford the judicial and 

notary expenses. 

The administrative procedure, which provides all 

the necessary guarantees for interests that are at 

stake, is seen as a possibility to avoid the legal 

trap of a long judiciary procedure, reduces the 

costs and helps the former spouses to freely de-

termine their property and personal relations af-

ter the marriage. The administrative procedure 

should be adopted as a possibility to resolve the 

mutual consented divorce only in limited cases, 

such as provided in other European countries’ 

legislations.  In the discussion of which adminis-

trative body should have the competence to deal 

with the divorce by mutual consent, the experi-

ence of other European countries shows that this 

competence is left to the civil register or to the 

public notary. In Albania according to the judicial 

reform and as a need to facilitate the courts some 

of the issues that were under the judicial jurisdic-

tion have been transferred to other legal services. 

One of them is definitely the notary service which 

due to the professional legal service that it offers 

has helped the courts in some legal, administra-

tive and technical issues. So it seems logical that 

as an administrative body, to dissolve the mar-

riage by mutual consent should be appointed the 

public notary having regard of the fact that he is 

a legal professional and he can orientate the 

spouses to conclude a valid legal agreement.  
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